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Date of issue
Arising out of Order-In-Original No. 36/ADJ/GNR/PMT/2021-22 dated 24.03.2022 passed

(s) by The -Deputy Commissioner, CGST, Division-Gandhinagar, Gandhinagar

Commissionerate

M/s iyieghanaben Hitesh Shah, Shop No., Supermall,

3i 4r::,I ("j ofic'I I cfiT rfTl:r ~ "Cf"c'IT " I Annexe, Nr. GH-0 Circle, Gandhinagar- 382010

(=er) Name and Address of the (Alternate ·Address - E-102, lnfocity Township, Nr. GH-0
Appellant

.Circle, Gandhinagar - 382007).

&fl'rfl-zr iatsgr#ar ?tas at?gr a #fa nfefa fa aat+; «er
zrf@er4tr #t3ftrargtrwr rhea rgramat 2, #a f2 am2r aPeas gt «mar et

O Any person aggrieved by this Order-in-Appeal may file an . appeal or revision
applicatio1i, as the one may be against such order,· to the appropriate authority in the
following way.

+taqtqrgauraa:
Revision application to Government of India:

( 1) at sgaa gr4 sf@Ra, 1994 Rt ear saa ftaatmt#at?gala err
3q-.nrT h rr Tc{a h siaifa gtrur a4ar 2fl Ra, sa zat, fe iara, zua fr,
atft#if, fta tr sraa, iramf, +&fl««ft: 110001 #r RR«ftfez:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid.: -

1

'l-1 ozrz etgt4ustttmt ma gqff, aflsrsmrzr suet fa? ag ff? mar a
saerttzgtu Rt far h arr g& zt

/ In case of any loss of goods where the loss occur in transit from a factory to a
: ~ ouse or to another factory or from one warehouse to an.other during the course

'



I.

The revision application shall be accompanied by a fee of Rs.200 /- where the Q·
amount involved is Rupees One Lac or less and Rs.1,000/· where the amount involved

is more than Rupees One Lac. · ·

(g Rfaaa arr sgt iar +a tua are sq? zur3a ?tats 20O / - '1srn~ <1"t
a st srzi iuzm uaate snar ztRt 1000/- ftRta #stwTl

The above application shall be made in Ouplicate in Form No.EA-Sas specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from tile date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the O!ci and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head°of Accou,nt.

(2) ,,,,1" "'" '"" '!!Fl' (acfucr) f.i • " 14J'r, 200 j2a fur9siafaff&e qua tie,-,,:-8 iii ,it 0
sf.Im iit, 'r\,p. ""-" % aft 3!T'-•r m,p. f.\a 1s- it ,ft,r +a ? +flan-s?r tu zr{tr 3?or Rt "1"-i'r
fa a at ±fa 3ha fat sat if2u 3r# +rr afar z # per gff h siafa arr 35-<

paefa fr h parar2ts-6n 4 #fa ft giftaf

. Credit of any duty allowed to be utilized towards payment of excise dui:Y, on final
products under the pr6visions of this Act or tile Rules made there under and such

. .. .-order is passed by the Commissioner (Appeals) on or after, the date appointed under

Sec.109-of the Finance (No.2) Act, 1998.

('fl 3fa 4qrz Rt3a1a gr«a ?# rat ?#f;;it cqti: i,m. lTTi"f7&? sittar?gr ;;ij; ,;ii
en ca far a(Ra rga, z&hrtrfa 'fr t£1-f'f act ar i fa tf2fr.(i 2) 199_8

ear 109 arrRa flu rl

In case. of goods exported outside India export to Nepal or Bhutan, witilout

payment of duty.

In case of rebate of duty of excise on goods exported to any country or territory
outside India of On excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(W) = % "IF ft;,fte arot t Rafaa mmaru a fafft sqtr gearmaT
gaea gr«caRaertstna agz f@ft rg zusrrfaff@a

of processing of tile goods in a warehouse or in storage whetiler in a factory or in a

warehouse.

The appeal to the Appellate Tribunal sh~l JJ~ Lfil~~'ll quadruplicate in form EA-
3 as prescribed under Rule 6 of Central les, 2001 and shall be
accompanied against (one which at lea mpanied by a fee of

2

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"'floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

(2) . as-,Gi\ilict q flc-sili< iit aat tar # star Rt fr, sf#Rt +tr i iftm '!!F", ~
araa gt# vi tara sr4htnnf@2raw (fez) fr ff@a 2fr ffmr,zarara 2nd HT,

agr] sraa, sat, fvaari, sraaratz-380004

() alt sqraa gt# sf@2fa, 1944 ft35-4/35-z 4 siaf:
under Section 35B/ 3_5E of CEA, 1944 an appeal lies to:-

fr gen, aftsqra gr«avi tara sf7r+narf@?raw 7Ra srfl
Appeal· to Custom, Excise, & Service Tax Appellate Tribunal.



(3) 4frgr a&a sm?gitmttr ?tar 2 at rel#q sitar a@gRt mtgitsf7
it fan stat a1Rau z az ? za vi: m fcl:;.~ cftr cnPt aa af zraf@fa a4ft
qauf@ear #Rt ua zR zr?trwartu 3a4aa fur-~ ii ·

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ dem8.J.1:d /
refund is. upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registru- of a branch of any nominate public
sector bank of the place where the bench of any :q.ominate public sector bank of the
place where the bench of the Tribunal is situated. · ·

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
· should be paid in the aforesaid manner notwithstru1ding the fact that the one appeal

· to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) ,.414 Ia gr# sf2ft 1970 zrn #sf@ea ftgt -i # ziasffaff« fggar
mac qrqngr zrnf@fa [fa 7f@erst b sear r@)aRt us #R@+ 6 6.50 amt +T1I4

ca feaen 2tatRe
One copy of application or O.I.O. as the case may be, and the order of the

adjournmen,t,,authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

( s ) <3 idf@lati t f 4-5\ ot ana fit Rta m eat z#ff« f#at star ? sit 4tr
9peen, hRt sarea rca r4arr 3#fr annf@ran (at4ffafe) fr, 1982 # Rafe« ?
Attention in invited to the rules covering these ru1d other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

O·.

(6) fl gt4, hr 3graa gca vi ata zrfRa aznf@awr (fez) 'cfci1 "SfIB~~~
i:t cficfo'-F{iil (Demand) ~~(Penalty) cfiT 10%fst arrzrarf ?t zraif, srfeaafw
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Rrr 3ta gr«a z#ata ziafa, snfR 3tu #arRt isr (Duty Demande.d) I

(1) is (Section) 1 1D haz faaffaafr;
(2) fan tr+dz #fezr (fra;
(3) a#z %fez fi afr 6 ?hazer fgn

· For ru1 appeal to be filed before the CESTAT, 10% of the Duty & Penalty
co11.firmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall.not exceed Rs.10 Crores. It may be rioted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) ru1d 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). . .

Under Central Excise and Senrice Tax, "Duty demanded shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit take:q.;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) sea zar # 1fa nf nf@a=wrrt zt green rar gr#a au fa(R@a gt ati RhT
gene#10% zrar sit szt baaavs fa c! 1 Rea gt aa avs4 10% zratrr frs4ft&1

, .-; - .

' view of above, an appeal against this order shall lie before the Tribunal on
t·of 10% of the duty demanded where duty or duty and penalty are in dispute,
ty, where penalty alone is in dispute." · · ·

3



4

F No.GAPPL/COM/STP/1799/2022 -

3741fr 3m2er I ORDER-IN-APPEAL

THis Order arises out of an appeal filed by M/s. Meghnaben Hitesh Shah,

Shop No.17, Supermall Annexe, Nr.GH-0 Circle, Gandhinagar-382010 (alternate

address - E-102, Infocity Township, Near Gh-0, Circle, Gandhinagar - 3 82007

[hereinafter referred to as the appellant] against OIO No.

36/ADJ/GNR/PMT/2021-22 dated 24.03.2022 [hereinafter referred to. as the

impugned order] passed by Deputy Commissioner, Central GST, Division:

Gandhinagar, Commissionerate: Gandhinagar [hereinafter referred to as the

adjudicating authority].

r,

2. Briefly stated, the facts of the case are that the appellant are registered with

Service Tax under Registration No. BJPS268LST001 and are engaged in

providing taxable services. As per the information received from the Income Tax Q
department, discrepancies were observed in the total income declared by the

appellant in their Income Tax- Return (ITR-5) and details of Form 26 AS foi" the

period F.Y: 2015-16 and F.Y. 2016-17. Accordingly, letter dated 04.06.2020 was
issued to the appellant calling for the details of services provided during the period

FY. 2015-16 and FY. 2016-17. The appellant did not submit any reply. However,

the jurisdictional officers considered that the services provided by the appellant

during the relevant period were taxable under Section 65 B (44) of the Finance.

Act, 1994, they have not filed their Service Tax Returns (ST-3) and the Service

0
. '

Tax liability for the F.Y. 2015-16 and F.Y. 2016-17 was determined oh the basis of

value of 'Sales of Services' under Sales/Gross Receipts from Services (Value from

ITR) andForm 26AS for the relevant period as per details below:

Table
Sr.No Details F.Y.-2015-16 FY.-2016-17

(in Rs.) (in Rs.)

1 Total Income as per ITR-5/26AS 41,28, 180/- 14,55,440/:.

2 Incomeon which Service Tax paid 00 00

3 Differential of Value (S.No-1-2) 41,28,180/- 14,55,440/-

4 Amount of Service Tax including cess 5,98,586/- 2,18,316/

2.1 Show Cause Notice F.No. V/04-48/O&A/SCN/CHATTERJEE/20-21 dated

24.03.2022 (SCN in short) was issued to the appellant wherein it was propo ed to

demand and recover service tax amounting to Rs. 8,16,902/- for the period F.Y.

2015-16 and F.Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act,

1994 along with interest under Section 75 of tl 94. Imposition of

Page 4 of9
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penalty was proposed under Sections 76, 77(2), 77(3) (C) and. 78 of the Finance

Act, 1994.

2.2 The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for service tax amounting to Rs. 8,16,902/- was confirmed along with.
interest under Section 7 5 of the Finance Act, 1994. Penalty amounting to Rs.

8, 16,902/- was imposed under Section 78 of the Finance Act, 1994. Penalty

amounting to Rs.10,000/- was imposed under Section· 77(2) of the Finance Act,

1994.

3. Being aggrieved with the impugned order, the appellant have filed the

instant appeal alongwith application for condonation of delay on following

· 0 grounds:

(i) They are a Proprietorship firm (in the name ofMis Kavya Infocom)

engaged in providing Telecommunication Installation and maintenance services

and were registered under Service Tax. As they have changed their premises.
from earlier address · : Shop No.17, Supennall Annexe, Nr.GH-0 Circle,

Gandhinagar-3820 IO to the new address : E-102, Infocity Township, Near Gh-0,.

Circle, Gandhinagar -3 82007, the appellant did not receive the SCN and hence,

could not file any reply. The proprietor had relied on a tax consultant in taxation

matters and presumed that the necessary compliances were taken· care of from

) time-to-time. However, she realized that the compliances were skipped due to

her genuine ignorance of the provisions of the Finance Act, 1994. Hence, the .

service provider pleaded to consider the failures of non-filing of returns and

payment of service tax as genuine unawareness and not due to fraud , collusion ,

willful misstatement or suppression of facts to evade payment of service tax.

(ii) . The adjudicating authority has erred in not considering the above facts

and circumstances and confirmed the demand of Rs. 8,16,902/- alongwith

interest and penalties invoking the extended period of limitation

4. Personal hearing in the case was held on 15.03.2023. Shri Hardik Vora,

Advocate, appeared on behalf of the appellant for hearing; He reiterated the

submissions made in the appeal memorand

f
i

Page 5 of
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5 It is observed from the records that the present appeal was filed by the

appellant on 21.06.2022 against the impugned order dated 24.03.2022, which was

reportedly received by the appellant on 24.03.2022.

5.1 It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994.

The relevant part of the said section is reproduced below :

"(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest orpenalty under this Chapter:

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is
satisfied that .the appellant was prevented -by sufficient cause from
presenting (he appeal within the aforesaidperiod of two months, allow it
to bepresented within afurtherperiod ofone month. " 0

5.2 As per the above legal provisions, the period of two months for filing appeal
a + +

before the Commissioner (Appeals) for the instant appeal ends on 23.05.2022 and

further period of one month, within which the Commissioner (Appeals) is

empowered to condone. the delay upon being satisfied with the sufficient reasons

shown by the appellant, ends on 22.06.2022. This appeal was filed on 21.06.2022,

i.e after a delay of 29 days·from the stipulated date of filing appeal, and is within

the period of one month that can be condoned.

5 .3 In their application for Conclonation of delay mn filing the appeal, they

submitted that the demand pertained to the period FY. 2015-16 and FY.2016-17. O
They attributed the delay to the reason that they have changed their premises from

earlier address : Shop No.17,Supermall Annexe, Nr.GH-0 Circle, Gandhinagar

382010 to the new address : E-102, Infocity Township, Near. Gh-0, Circle,

Gandhinagar-' 382007. As they did not receive the SCN arid hence, could not file

any reply. The proprietor had relied on a tax consultant in taxation matters and

presumed that necessary compliances were being taken care of from time-to-time.

However, she realized that the compliances were skipped due to her genuine

. ignorance of the provisions of the Finance Act, 1994. Hence, the lady service

provider pleaded to consider the failures of non-filing of returns and payment of
. . .

service tax as genuine unawareness and not due to fraud, collusion, willful

misstatement or suppression of facts to evade payment of service tax. These

reasons of delay were also explained by the rse of personal

Page 6 of9
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hearing, the grounds of delay cited'and explained by .the appellant appeared to be
. .

genuine, cogent and convincing. Considering the submissions and explanations

made during personal hearing, the delay in filing appeal is condoned in terms of

proviso to Section 85 (3A) of the Finance Act, 1994.

6. On account of change iri the appellate authority, personal hearing was again

held on 31.07.2023, Shri.Tidarsh A. Prajapati, Advocate appeared for personal

hearing on behalf of the appellant. He reiterated the submissions made in the
e

appeal memorandum. He also submitted that they have paid the requisite amount. .

0

of pre-deposit, although the amount was debited from their bank account, however

they were not able generate the copy of payment challan. He also submitted that

the impugned order was passed ex-parte without observing principles of natural

Justice, merely on the basis of ITR data without any further investigation by the

. department. Therefore he requested to remand the matter for denovo adjudication.

7. I have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the personal hearing, and materials

available on records. The issue before me for" decision is whether the demand of.

Service Tax amounting to Rs. 8,16,902/- confirmed alongwith interest and penalty

vide the iin,pugned order, in the facts and circumstances. of the case, is legal and

proper or otherwise. The demand pertains to the period FY. 2015-16 and FY.
0 2016-17.

8. It is observed from the case records that the appellant are registered under

Service Tax. However, the SCN was issued entirely on the basis of data received·

from Income Tax department and without classifying the Services rendered by the

appellant and the impugned order was issued without causing any further
verifications in this regard.

8.1 I find it relevant here, to refer to the CBC Instruction dated 26.10.2021,
wherein at Para-3 it is instructed that:

Government ofIndia
lvfinistry ofFinance

DepartmentofRevenue
(Central Board ofIndirect Taxes & Customs)

T Wing Room No.263E,
., h Block, New Delhi, •
' Dated- 21October, 2021

Page 7of9
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. Th . - .
All the Pr. ChiefCommissioners/ChiefCommissioners ofCGST & CX Zone, Pr.
Director General DGGI

Subject:-Iidiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities

.7g. •

Madam/S.ir,
. . . . ~
3. It is once again reiterated that instructions of the Board to issue show cause

· ,-11otices basedonthe difference in JTR-TDS data and service tax returns only after
proper _verification offacts, may be followed diligently. Pr. ChiefCommissioner
/ChiefCommissioner () may devise a suitable mechanism to monitor andprevent
issue ofindiscriminate show cause notices. Needless to mention that in al.l such
cases where the notices have already been issued, adjudicating authorities are
expected to pass a judicious order after proper appreciation offacts and

_ submission ofthe noticee

0

instructions of the CBIC discussed above,

received- from Income Tax department is vague, issued in clear violation of the
. ... . .

Considering the facts of the case and the specific Instructions of the CBIC, I find
••• • • • • I ••. • ; • ' •_ • ' • • • •

that the SCN issued without causing any verification entirely on the basis of data
_-. . .. : ·. . ..

0

Circle; Gandhinagar - 382007 and due to the said reason· communication9

addressed to their old address were not received at their new premises. It is further

contended that they had received a call from the jurisdictional office on 09.04.2022

.-· ~-.9. It is further observed that the appellant are Proprietorship firm engaged in

engaged in providing Telecommunication Installation and maintenance services

and were registered under Service Tax. The impugned order was passed ex-parte.

The appellants have contended that they have neither received the SCN nor any

other communication in th_is regard. There is no evidence of delivery of the SCN or

the impugned order on record. The appellants have also contended that they had

shifted their premises· from Shop No.17, Supermall Annexe, Nr.GH-O Circle,

Gandhinagar-382010 to the new address - E-102, Infocity Township, Near Gh-0,
. .. .

. . . .

regarding recovery of pending dues against them vide impugned order. At this

stage they were apprised of the happenings related to the passing of impugned

order. Upon their request the jurisdictional office had forwarded a copy of the

impugned order to them on 09.04.2022.

9 .1 The have also contended that due to non-receipt of the SCN they were

· Page 8 of 9

unable to present their case before the adjudicating authority. Further the impugned

order waspassed ex-parte in violation of the pri · ·.· · · e and the appellants

could .not defend their- case in person as well. "'' ...._. • ·
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10. In view of the above, I am ofthe considered view that since the appellants

have contested the SCN for· the first time before this authority. and the matter

requires verification from the documents of the appellant, it would be in the

interest ofjustice that the matter is remanded back'to the adjudicating authority to

examine the contentions of the appellant vis-a-vis their taxation documents.

Therefore, the matter is required to be remanded back for denovo adjudication after

following the principles ofnatural justice.

11. Accordingly, the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh: The appellant is directed

to submit. their written submission to the adjudicating authority within 15 days of

0 the receipt of this order. The appellant is further directed· to attend the personal

hearing as and when fixed by the adjudicating authority. The appeal filed by the

appellant is allowed by way ofremand.

(Somnat haudhary)
Superinten nt, CGST,
Appeals, Ahmedabad

BY RPAD I SPEED POST

11. 3r4rat aarr air#)a{3r4al@st3qi#ateants1av& I
The appeals filed by the appellant stands disposed ofin above terms.

?#Ms1
(Shiv Pratap Singh)
Commissioner (Appeals)

Dated: 31st July, 2023
0

To ·
Mis. Meghnaben Hitesh Shah, -~- E-102, Infocity Township
Shop No.17, Supermall Annexe, Near Gh-0, Circle,
Nr.GH-O Circle, Gandhinagar-382010 Gandhinagar - 382007

4.

Copy to: . .. .
1. The Principal ChiefCommissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Gandhinagar.
3. TheAssistant Commissioner, CGST & Central Excise; Division :

Gandhinagar, Commissionerate : Gandhinagar .
The Dy/Assistant Commissioner (Systems), CGSTAppeals ,Ahmedabad.
(for uploading the OIA)
Guard File. 6. P.A. File.

Page 9 of9




