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v Arising out of Order—!n-Originai No. 36/ADJ/GNR/PMT/2021-22 dated 24.03.2022 passed |.
(¥ | by The Deputy  Commissioner, CGST, Division-Gandhinagar, Gandhinagar

Commissioneraie

M/s Meghanaben Hitesh Shah, Shop'No., Supermall,

l T e AT e wary Annexe, Nr. GH-0 Circle, Gandhinagér- 382010 .
(&) | Name and Address of the . =
Appellant (Alternate -Address - E-102, Infocity Township, Nr. GH-0

Circle, Gandhinagar — 382007).
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R O Any ‘pérson_ aggrieved by this Order-iﬁ-Appeal may - file an appeal or revision

applicatiori, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision -
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid.: - - '
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. In case of any loss of goods where the loss occur in transit from a factory to a
ouse or to another factory or from one warehouse to another during the course
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" of processing of the goods in a warehouse or in storage whether in a factory o in a

warehouse. -
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In case of rebét’e of duty of excise on goods exported to any country or territory -
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without

péyment of duty. ‘
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_Credit of any duty allowed to be utilized towards payment of excise duty, on final
‘products under the Hpro'vi_sion's of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on oOr after, the date appointed under
Sec.109. of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as speciﬁed
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 ‘months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two ‘copies each of the OIO and Order—In—Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed unde; Section 35-EE of CEA, 1944, under Major Head of Account.

(3) s waed ¥ grer gt 4 mewﬁmaﬁmﬁmfm%w-ﬁﬂmﬁ

ST S STgT HAUTHH U ATE § SATET %?T?ﬁloOO/-ﬁtﬁHszﬂ?ra?rsrrm '

_ The revision application shall be accompanied by'a_ fee of Rs.200/- where the O
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To thc'west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at ondfloor, Bahumall Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of a_ppeals other than as mentioned above para. . ‘

The appeal to the Appellate T ribunal shgl{l)'p@ E%il-e:é;iﬁ\quadmplicate in form EA-
3 as prescribed under Rule 6 of Central ghee Nohules, 2001 and shall be
accompanied against (one which at leas ompanied by & fee of




Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate pubhc sector bank of the
place where the bench of the Tribunal is situated. " :
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In case of the order covers a number of order- m-Orlgmal fee for each O.LO.

“should be paid in the aforesaid manner notwithstanding the fact that the one appeal
"to the Appellant Tribunal or the one application to the Central Govt. As the case may

be, is filled to avoid scriptor ia work if exc:1smg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the
adjournment.authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in

the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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of the Finance Act, 1994)
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" For an appeal to be flled before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre- -deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount detelmmed under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit. Rules
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In view of above, an appeal against this or der shall lie before the Tribunal on
-' 1@ at'of 10% of the duty demanded where duty or duty and penalty are in dispute,
ty, where penalty alone is in dispute.”
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3@%?1 39T/ ORDER-IN-APPE AL

" This Order arises out of an appeal filed by M/s. Meghnaben Hitesh Shah,
Shop No.17, Supermall Annexe, Nr.GH-0 Circle, Gandhinagar-382010 (alternate
address — E-102, Infocity Township, Near Gh-0, Circle; Gandhinagar - -382007
.' [he1e1nafte1 referred to as  the  appellant]  against 0OIO  No.
36/ADJ/GNR/PMT/2021-22 dated 24.03.2022 [hereinafter referred to as the
impugned order] passed by Deputy Commissioner, Central GST, D1V1s1on'
Gandhinagar, Commissionerate: Gandhinagar [hereinafter 1'efe1Ted to- as the
adjndicating authority]. : B B

2

i

| Service Tax under Registration No. BIYPS8268LSTO01 and are engaged in

Briefly-stated, the facts of the case are that the appellant are registered with

providing taxable services. As per the information received from the Income Tax
departme'nt discrepancies were observed in the total income declared by the
appellant in their Income Tax Return (ITR-5) and details of Form 26 AS for the
period F.Y: 2015-16 and F.Y. 2016 17. Accordingly, letter dated 04.06. 2020 Was
issued to the appellant eallmg for the details of services provided during the penod

EY. 2015—16-and F.Y. 2016-17. The appellant did not submit any reply. However, |
the jurisdictional officers considered that the services provided by the appellant
during the 1elevant period were taxable under Section 65 B (44) of the Finance-
Act, 1994 they have not filed their Service Tax Returns (ST-3) and the Se1*v1ee
Tax l1ab1hty for the F. Y 2015-16 and F.Y. 2016-17 was determmed on the basis of
value of ¢ Sales of Services’ unde1 Sales/Gross Rece1pts from Services (V alue from

ITR) and Form 26AS for the 1e1evant period as per details below :

Table
Sr.No | Details . | F.Y.-2015-16 | F.Y.~2016-17
1 - ' » (in Rs. (in Rs.)
1 | Total Income as per ITR=5/26AS 41,28,180/- 14,55,440/-
-2 | Income on which Service Tax paid 00 00
3 .| Differential of Value (S.No-1-2) 41,28, 180/- 14,55,440/-
4 - | Amount of Service Tax including cess 5,98,586/- 2,18,31 6/- :

2 1 Show Cause Not1ce F.No. V/04- 48/O&A/SCN/CHATTERJEE/20 21 (dated
24. 03 2022 (SCN in short) was issued to the appellant wherein it was proposed to

demand and recover service tax amountmg to Rs. 8,16,902/- for the peuod FY.

2015-16 a_ncl.l“ .Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act,
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penalty ‘was proposed under Sections 76 77(2), 77(3) (C) and 78 of the Finance
- Act, 1994, '

2.2 The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for service tax amounting to Rs. 8,16,902/- was confirmed along with
interest unde1 Section 75 of the Finance Act, 1994. Penalty amounting to Rs
8,16,902/- was 11nposed under Section 78 of the ‘Finance Act, 1994, Penalty
amounting to Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

3.  Being aggrieved with the impugned order, the appellant have filed the
‘instant appeal alongwith applicatlon for condonation of delay on following

| Q grounds:

(0 .They are a Proprietofship‘ firm (in the name of M/s Kavya Infocom)
engaged in providing Telecommunication Installation and maintenance services
and were registered under Service Tax. As they have changed their premises
from earlier address : Shop No.17, Supermall Annexe, Nr.GH-0 Circle,
Gandhinagaf—3 82010 to the new address : E-102, Infocity Tewnship, Near Gh’-O,i
Circle, Gandhinagar — 382007, the appellant did not receiv{e the ‘SCN and hence,
“could not file any reply. The proprietor had relied o a tax consultant in taxation}
matters and presumed that the necessary compliances were taken'cai'e of from
O  time-to-time. However, she realized that the compliances were skipped due to
her genuine ignorance of the proyi-sions of the Finance Act, 1994, Hence, the .
service provider pleaded to consider the failures of non-filing of returns and
payment of service tax as genuine unawareness and not due to fraud , collusion,

willful misstatement or suppression of facts to evade payment of service tax.

(ii) . The adjudicating authority has erred in not co1lside1'ing the above facts
and circumstances and confirmed the demand of Rs. 8,16,902/- alongwith

interest and penalties invoking the extended period of limitation -

4. Personal hearing in the case was held on 15. 03.2023. Shri.Hardik Vora,

Advocate, appeared on. behalf of the appellant for. hearlng I—Ie reiterated the
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5 It is observed ﬁ'dln the records that the present appeal was filed by the
appellant on 21.06.2022 against the impugned order dated 24.03.2022, wh.ich was
reportedly received by the appellant on 24.03.2022.

5.1° Tt is also observed that the Appéals prefeired before the. Commissioner’
(Appeals) are governed _by the provisions of Section 85 of the Finance Act, 1994.

The relevant part of the said section is reproduced below : |

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on

“and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, ifhe is
satisfied that .the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it
“to be presented within a further period of one month.” .
52 As per the above legal prOVisions, the period of two months for filing appeal
before the CdmmiSSiohéf(Ap'pealS) for the instant appeal ends on 23.05.2022 and
further period of one month, within which the Commissioner (Appeals) is
empoWered to condone the delay upon being satisfied with the sufficient reasons
shown by the appellant,,'ends on 22.06.2022. This appeal was filed on 21.06.2022,
ie afte_i* a.._.delay"df 29 dayé_‘from the stipulated date of filing appeal, and is within

the period of one .mOnth that can be condoned.

53 Iﬁ their aiapliéation for"Condonation of deiay in filing the'appeal, fhey'
submitted that the demand pertained to the period F.Y.2015-16 and F.Y. 2016-17.
They attributed the delay to the reason that they have changed their premises from |
earlier add;’eés .- Shop No.17,: Supermall Annexe, Nr.GH-0 Circle, Gandhinagar-
382010 t‘ofthe new addresS : E-102, Infbcity Township, Near Gh-0, Circle,
Gandhinagar — 382007. As they did not receive the SCN and hence, couid not file-
any reply. The proprietor had relied on a tax consultant in taxation matters and
presumed that né,ces‘sary compliances were being tékén care of from time-to-time.
However, she realized that the compliances were Askipped due to her genuine
_ignorance of the pr'ovision.s of the F.inance Act, 1994, Hence, the 1é.dy service
provider pleade'd to cb’nsi_der the failures of non-filing of returns and payment of
sel*ikiqe tax as genuine unawareness and not due to fraud, collusion, willful
miss.tafemén‘t“or sup_ioression of facts to evade payment of service tax. These

reasons of delay were also explained by them gffrifiosfHersourse of personal
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hearing, the grounds of delay cited-and exp_'lained'by the appellant appearec_l._'fto be
genuine, cogent and convincing,. Collsidel'ing the submissions -and ex_planations
made during personal hearing, the delay in filing appeal is condoned in terms Qf.

proviso to Section 85 (3A) of the Finance Act, 1994.

6. On account of change in the appellate authority, personal hearing was again
held on 31.07.2023, Shri.Tidarsh A. Prajapati, Advocate appeared for pérsonal
hearing on behalf of the appellant. He reiterated the submissions made in the
appeal memorandum. He also submitted that they have paid the requisite 'émo_unt
of pre-deposit, although the amount was debited from their bank account, however
they were not able generate the copy of payment challan.'_He also submitt&;d that
the impugned order was péssed ex-parté without observing principles of natural
justice, merely on the basis of ITR data without aﬁy further }investigatic')n by the

-department. Therefore he reqﬁested to remand the matter for denovo adjudication.

7. I have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the pe1sona1 heaung, and materials
available on records. The issue before me for decision is whether the demand of
Service Tax amounting to Rs. 8,16,902/- conﬁrmed alongwith interest and penalty
vide the iin,pugned order, in the facts and circumstances. of the case, is legal and -
proper or ;)therwise. The demand pertains to the period F.Y. 2015-16 and F.Y.
2016-17. | o

8. It is observed from the case records that the appellant aré,_registered Aun‘del;
Service Tax. However, the SCN was issued entirely on the basis of data received
from Income Tax department and without cIassifying the Services rendered by the
appellant and the impqgnecl order was issued without causing any further

verifications in this regard.

8.1 I find it relevant hele to refer to the CBIC Instructlon da‘ced 26. 10 2021,

hel ein at Par a—3 it is mstructed that

Govemment of Ina’za
Ministry of Finance
-Department of Revenue
(Central Board of Indirect Taxes & Customs)
&ST Wing Room No.263E,
rth Block, New Delhi,

! o Ny
":ﬁ CENTR,, ’ﬁt"

Dated- 21October, 2021

-
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 could not defend their case in person as well. -
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-All z‘ﬁe Pi Chief CommzsszonerS/Ch'ef Commissioners of CGST & CX Zone, Pr
" Director General DGGI

) :73]ecr -Ivzdzscz eer Show-Cause ]Vonces 69CN§) issued by Service Tax Authorities-
':',.} eg o : ’ v

Mafiam/ Sir,

3 jb is once aoam ieztemz‘ed that instructions of the Board to issue show cause
. riotices based on the differénce in ITR-TDS data and service tax refurns only after’
- proper verification of facts, may be followed diligently. Pr. Chief Commissioner

/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent

issue of indiscriminate show cause notices. Pleedless to mention that in all such

cases where the notices have alrasty been issued, adjudicating quthorifies are
" ‘expected ‘fo pass a4 judicious ovder after proper appreciation of - facts ard
_ mbmzsszo.«z of ﬂze roz‘zcee

Consrdermg the iacts of the Cc,SP and the specific Instruotlons of the CBIC I find

that Lhe SCN 1ssued ‘Nlthout causmg any verification entirely on the ba31s of data

61V°d flO‘Yl Income Tax department is vague, 1ssued in clear V1olauon of the -

lleU uctrons of the \,BTC dlscussed. above.

9. It 1s further observed that the appellant are,Proprietorship firm engaged in

engaged in providing Telecommunication Installation and maintenance services
and wete 1eglstered under Servrce Tax. The impugned order was passed ex-parte.
The apoellants have contended that they have neither received the SCN nor any
other communication in this regard. There is no evidence of delivery of the SCN or
the 1mpuoned order on’ record The appellams have also contended that they had
sthted then p1emlses from Shop No.17, Supermall. Annexe, Nr.GH-0 Circle,
GandhmagaroS’? 010 to the new address - E 102, Infocrcy Township, Near Gh 0,
Crrclc, ‘Gandhinagar. — 382007 - and due to the said reason- communications
addressed to their old address were not 1ece1ved at their new premrses It is further
contenaed that they had received a call from the Ju11sd101,101‘la1 office on 09.04.2022
regardmg recovery of pendmg dues against them V1de 1mpugned order. At this
stage they were appused of the happenings related to the passmg of impugned
order. Upon thelr 1equest the JUllSdlCthl’lal office had forwarded a copy of the

1mpugned order to them on 09. 04 2022.

9.1 © The have. 'llSO contended ‘Lhai due to non-receipt of the SCN they were
unable to present their case before the adjudicating authorlty. Further the 1mpugned

order was passed ex-parte in violation of the priz
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10. In view of the above, I am of the. cons1deled view that since the appellants
have contested the SCN for the first time before this authority. and the matter
requires verification from the documents of the appellant it would be in the
interest of justice that the matter is remanded back to the adjudicating authority to
examine the contentions of the appellant vis-a-vis their taxation documents.
Therefore, tlrle matter is required to be remanded back for-denovo adjudic'atilon after

following the principles of natural justice.

11.  Accordingly, the impugned order is set aside and the matter is remahded
back to the adjudicating authonty for adJud1cat1on afresh: The appellant is directed
to submit their wr itten submission to the ad1ud1catmg authonty within 15 days of
the receipt of this ordel The appellant is further directed to attend the pelsonal
" hearing as and when ﬁxed_ by the adjudicating authority. The appeal ﬁled by the

appellant is allowed by way of remand.

11, 3TfereRdr gar] TSRS T TR o e RIS UR eFeTeR e R TS |

The appeals filed by the appellant stands disposed of in above terms.

(Shiv Pr atap Sm@h)
_ _ _ | Commis—sioner (Appeals)
A sted: | o Dated 31st July, 2023
. T gy
i ;' _ . : ?chmﬁu ;L
(Somnathaudhary) . | 4 }" Y
Superintendent, CGST, g -

psic-

Appeals, Ahmedabad

&

BY RPAD / SPEED POST
To _ :

- M/s. Meghnaben Hitesh Shah, - E-102, Infocity Township
Shop No.17, Supermall Annexe, « Near Gh-0, Circle,

Nr. GT—I-O Circle, uandhmagal 387010 Gandhinagar - 382007

Copy to:. o
1. The Pr1nc1pal Chief Commlss1one1 Central GST Ahmedabad Zone .

2. The Commissioner, CGST, Gandhinagar. =~ - .
3. TheAssistant Commissioner, CGST & Central Excise, D1V1s1on
-+ Gandhinagar, Comumissionerate : Gandhinagar
4..  The Dy/Assistant Commissioner (Systems), CGSTAppeals Ahmedabad.
(for uploading the OIA)
Guard File. 6. P.A. File.
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